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J U D G M E N T  

1. The prosecution case, in brief, is that Niren Barman, the informant 

lodged an ezahar with the Bilasipara police station on 24-11-2005 informing 

that Hiren Barman is the elder brother of the informant. On 18-11-2005 

Hiren barman went to the house of maternal uncle Paniram Ray situated in 

the same village Ghunghunikhata. After visiting the house of Paniram Ray, 

Hiren Barman returned to his house. On his way to his house, when Hiren 

Barman reached in front of the house of Pranab Ray and Rampal Ray, both 

of them, namely Pranab Ray and Rampal Ray attacked him with ‘dao’ and 

stick. They assaulted Hiren Barman with a ‘dao’ causing injury on his left 

shoulder and also assaulted with stick on various part of his body and 

caused injuries. The informant was busy with the treatment of Hiren 

Barman, so it took time to lodge the ezahar.  

  So, the informant prayed for taking necessary action against the 

accused Pranab Ray and Rampal Ray.   

2. The Bilasipara police station received the ezahar and registered as 

Bilasipara police station case no. 282/2005 under section 326/307/34 Indian 

Penal Code. The case was investigated and having found prima facie under 

section 326/307/34 Indian Penal Code against the accused Pranabjyoti Ray 

and Rampal Ray, laid the charge sheet before the court for trial. 

3. The accused Pranabjyoti Ray and Rampal Ray appeared in the court 

of the Sub-Divisional Judicial Magistrate (M) Bilasipara and they were 

furnished copy. Learned Sub-Divisional Judicial Magistrate (M) having found 

the case under section 326/307/34 Indian Penal Code, which is triable 

exclusively by the court of Sessions, committed to the court of Sessions 

Judge, Dhubri.  

4. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred to the court of Assistant Sessions Judge, Dhubri. 

5. The accused Pranabjyoti Ray and Rampal Ray appeared in the court 

of Asstt. Sessions Judge, Dhubri. Charge was framed under section 

326/307/34 Indian Penal Code, I.P.C in short. The charge was read over and 

explained to the accused persons to which both of them pleaded not guilty 

and claimed to be tried.  

  Later on, the case was transferred to this court for trial. 
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6. The accused Pranabjyoti Ray and Rampal Ray, hereinafter called the 

accused persons, appeared in this case.  

  The prosecution, in order to prove the charge against the accused 

persons, examined 11 (eleven) witnesses namely-  

1. Serfa Barman  P.W-1 

2. Hiren Barman  P.W-2 

3. Pani Ram Ray  P.W-3  

4. Bhabani Barman  P.W-4 

5. Pitambar Ray  P.W-5   

6. Sadhin Ch. Ray  P.W-6  

7. Amrit Ray   P.W-7  

8. Pranab Kr. Pradhani P.W-8 

9. Niren Barman  P.W-9 

10. Bhaben Ch. Nath  P.W-10  

11. Dr. Rabindra Sarma P.W-11  

7. The accused persons were examined under section 313 Cr.P.C and 

their statements were recorded where both of them denied all allegations 

levelled against them in the evidence adduced by the prosecution witnesses 

and also claimed to adduce evidence in defence. 

8. The defence was given opportunity to examine witnesses but no 

evidence in defence was adduced. Accordingly, defence evidence was 

closed.  

9. Heard argument for both sides. 

  Learned Addl. P.P Mr. T. Kr. Bhattacharya has submitted in his 

argument that the prosecution has proved it’s case beyond all reasonable 

doubt. So, the accused persons may be adequately be penalized. 

  Per contra, Mr. G. Ahmed, learned advocate for the defence has 

submitted that there is delay to lodge the ezahar and the delay is not 

properly explained. There are many contradictions in the prosecution 

evidence and the contradictions are vital. Such contradictions may vitiate the 

prosecution case. So, learned advocate submitted to acquit the accused 

persons. 

10.          POINTS FOR DETERMINATION  

 

i. Whether accused persons, in furtherance of common intention, on  
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18-11-2005 at about 07.00 P.M at village Ghunghunikhata under 

Bilasipara police station, caused grievous hurt to Hiren Barman 

with dao, a sharp weapon which is an instrument for stabbing etc. 

and thereby committed offence u/s 326/34 I.P.C.? 

ii.  Whether accused persons, in furtherance of common intention, on 

18-11-2005 at about 07.00 P.M at village Ghunghunikhata under 

Bilasipara police station, did an act causing grievous hurt by sharp 

weapon to Hiren Barman with such intention or knowledge and 

under circumstances that by that the act accused persons had 

caused death of Hiren Barman and would have been guilty of 

murder and thereby committed offence u/s 307/34 I.P.C? 

 

DECISION AND REASONS THERE OF 

11. In this prosecution case P.W-9 Niren Barman is the informant, P.W-2 

Hiren Barman is the injured. P.W-1 Serfa Barman is the brother of the 

informant and the injured. P.W-3 Paniram Ray is the maternal uncle of the 

injured. P.W-5 Pitambar Ray, P.W-6 Sadhin Ch. Ray, P.W-7 Amrit Ray, P.W-8 

Pranab Kr. Pradhani are independent witnesses. P.W-10 Bhaben Ch. Nath is 

the investigating officer. P.W-11 Dr. Rabindra Sarma is the Medical & Health 

Officer.   

12. Now let see the evidences available on record.  

13. P.W-1 Serfa Barman has stated in his evidence that the informant 

Niren Barman and the injured Hiren Barman are his brothers. He knows the 

accused persons. The occurrence took place nine years ago (from the day of 

adducing his evidence on 09-09-2014). On the day of occurrence Hiren 

Barman went to the house of his maternal uncle Paniram Ray. It was 

evening when Hiren Barman returned from the house Paniram Ray. On his 

way, the accused persons assaulted Hiren with ‘lathi’ and ‘dao’. The accused 

Pranabjyoti Ray assaulted on the back side of Hiren Barman with a ‘dao’ and 

thereby caused injury. The accused Rampal Ray assaulted Hiren Barman 

with ‘lathi’. He heard hue and cry and accordingly, he went to the place of 

occurrence. Hiren Barman was taken to Bilasipara Hospital, thereafter he 

was shifted to Dhubri Civil Hospital. Hiren Barman sustained injury and there 

was profuse bleeding. Since the injuries were grievous, so, Hiren Barman  
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was shifted to Dispur Poly Clinic. Niren Barman lodged ezahar in connection 

with the occurrence.  

  In his cross P.W-1 has stated that the police did not record his 

statement. He did not see the occurrence. The villagers brought the injured 

to their house. He found the injured at their house. The occurrence took 

place about 07.00 in the evening. He denied that there was previous enmity 

between the injured Hiren Barman and the accused persons. He also denied 

that Hiren Barman was in the state of drunken at the time of occurrence. He 

has also denied that he has adduced false evidence for sake of his brother 

Hiren Barman.   

14. P.W-2 Hiren Barman has stated in his evidence that Niren Barman, 

the informant is his brother. He knows the accused persons. The occurrence 

took place on 18-11-2005. On 18-11-2005 at about 06.00 P.M there was an 

altercation between him and the accused Pranabjyoti Ray in front of his 

(P.W-2) house. After altercation, the accused left for his house and he went 

to the house of Paniram Ray, his maternal uncle. He returned from the 

house of Paniram Ray at about 06.30 P.M. On his way he met the accused 

persons on the road. Both the accused persons were standing near a tree. 

The accused persons started to rebuke him. The accused Ramapl Ray then 

assaulted on his back with a ‘lathi’. The accused Pranabjyoti Ray assaulted 

him with a ‘dao’. He assaulted on his left shoulder. He sustained grievous 

injury and blood oozed from the injury. He went to his house. He was taken 

to Bilasipara Hospital and thereafter to Dhubri Civil Hospital. He was 

thereafter shifted to Guwahati for further treatment. 

  In his cross P.W-2 has stated that there was no enmity with the 

accused persons prior to the occurrence. There is no facility of street light in 

their village. He denied that he did not state before police that he met the 

accused on the road. The accused Rampal Ray assaulted him from his 

backside and the accused Pranabjyoti Ray from his front. He has denied that 

he was in drunken state at the time of occurrence. He denied that he did not 

see the accused when he was assaulted.   

15. P.W-3 Pani Ram Ray has stated in his evidence that informant Niren 

Barman is his nephew. The injured Hiren Barman is also his nephew. He 

knows both the accused persons. The occurrence took place in the year 

2005. On the day of occurrence Hiren Barman went to his house. He (Hiren)  
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returned from his house and it was in the evening at about 06.30 P.M. On 

his way to house, the accused persons assaulted him (Hiren). The accused 

Rampal Ray assaulted him (Hiren) with lathi and the accused Pranabjyoti 

Ray assaulted him (Hiren) with dao. Hiren Barman sustained grievous injury 

on his shoulder. The injured Hiren barman was taken to the Bilasipara 

Hospital. He saw the cut injury at Hospital. The injured Hiren Barman was 

shifted to Dhubri Civil Hospital.  

  In his cross PW-3 has stated that his house is one kilometer away 

from the place of occurrence. He did not see the occurrence. He met the 

injured after the occurrence. There are many houses by the side of the place 

of occurrence. He has denied that he is tutored by Hiren Barman to depose 

false evidence.  

16. P.W-4 Bhabani Barman has stated in his evidence that the informant 

and injured Hiren Barman are his cousin. The occurrence took place many 

years ago. It took place near the house of the accused persons. The accused 

persons assaulted Hiren Barman with sharp weapons and caused injuries to 

him. He saw the entire occurrence to assault Hiren Barman. The accused 

persons ran away from the place of occurrence. There was hue and cry. 

Many people gathered at the place of occurrence. The injured was taken to 

Bongaigaon Hospital and then to Guwahati.  

  In his cross P.W-4 has stated that he was at the house of one 

Abheswar Master. The house of Abheswar is only 100 meter away from the 

place of occurrence. The occurrence took place at night and it was dark 

night. He denied that he did not see the occurrence. He denied when Hiren 

Barman was going to his house by bicycle, he fell down at the shop of 

Rampal and sustained injury.   

17. P.W-5 Pitambar Ray has stated in his evidence that he knows the 

informant Niren Barman and injured Hiren Barman. He also knows the 

accused persons. The occurrence took place in the year 2005 at about 07.30 

P.M. At the time of occurrence he was sitting at the shop of Rampal Ray. At 

that time Hiren Barman was going to his house by his bicycle and he fell 

down at the shop of Rampal and sustained injury. Thereafter, Hiren Barman 

left the place.  

  In his cross P.W-5 has stated that there are many shops at the place  
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of occurrence. Hiren Barman is a drunker. There are many cases against 

Hiren Barman.  

18. P.W-6 Sadhin Ch. Ray has stated in his evidence that he knows the 

informant Niren Barman and Hiren Barman. He also knows the accused 

persons. The occurrence took place at 07.30 P.M. He did not see the 

occurrence. Next day of occurrence, he heard that Hiren Barman fell down 

from his shop at the shop of Rampal Ray and sustained injury. He was 

thereafter admitted to Hospital. He did not hear to assault Hiren Barman by 

the accused persons.  

  In his cross P.W-6 has stated that there was a drain near the place of 

occurrence. Hiren Barman fell into the drain and sustained injury. Hiren 

Barman is a drunker.   

19. P.W-7 Amrit Ray has stated in his evidence that he knows the 

informant, the accused persons and the injured Hiren Barman. The 

occurrence took place 12/13 years ago (from the day of adducing his 

evidence on 09-02-2017). It was at about 07.30 P.M He did not see the 

occurrence. Next day, he saw Hiren Barman at Hospital. He got to know that 

Hiren Barman fell into the drain and sustained injury. He denied that Hiren 

Barman told him that the accused persons assaulted him (Hiren Barman).  

  In his cross P.W-7 has stated that the police did not record his 

statement. Hiren Barman is a drunker. The accused persons were not 

involved with the occurrence.   

20. P.W-8 Pranab Kr. Pradhani has stated in his evidence that he knows 

the informant, the accused and the injured Hiren Barman. The occurrence 

took place on 18-11-2005 at about 07.00 P.M. It was a moonlit night. The 

occurrence took place in front of the house of accused Pranabjyoti Ray. The 

accused Pranabjyoti Ray gave a blow on the left shoulder of Hiren Barman 

with a ‘dao’. The accused Rampal Ray was also present at the place of 

occurrence. The accused Rampal Ray also wanted to assault Hiren Ray with 

lathi. He was present at the place of occurrence. There oozed blood from the 

injury sustained by Hiren Barman. He raised hue and cry. The neighbour 

went to the place of occurrence and they took Hiren Barman to the Hospital. 

  In his cross P.W-8 has stated that his house is at Belguri under 

Golakganj police station and it is 45 km away from the place of occurrence. 

But he has been living at the house of Hiren Barman for 1½ years. He has  
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denied that Hiren Barman fell into a drain and sustained injury. He denied 

that he did not witness the occurrence.   

21. P.W-9 Niren Barman has stated in his evidence that he is the 

informant in this case. He knows the accused persons. The injured Hiren 

Barman is his brother. He failed to recollect the date of occurrence. On the 

day of occurrence he was at Haflong. The brother-in-law of Hiren Barman 

informed him by phone that the accused persons had quarrel with him and 

they also cut him. He immediately rushed to his house, lodged the ezahar, 

Ext-1. Ext-1(1) is his signature.  

  In his cross P.W-9 has denied that he was not informed about the 

occurrence by the brother-in-law of Hiren Barman. He denied that he has 

adduced false evidence in support of his brother Hiren Barman.  

22. Thus, minute scrutiny of evidence of P.W-1 to P.W-9 on the record, it 

appears that there are three sets of prosecution witnesses. The first set of 

witnesses are P.W-2 Hiren Barman, P.W-4 Bhabani Barman, P.W-5 Pitambar 

Ray and P.W-8 Pranab Kr. Pradhani. The witnesses P.W-2, P.W-4, P.W-5 and 

P.W-8 claimed to be present at the place of occurrence. The second set of 

witnesses are namely P.W-1 Serfa Barman, P.W-3 Paniram Barman who 

went to the house of Hiren Barman after the occurrence and saw the injuries 

of Hiren Barman. The third set of witnesses are namely P.W-6 Sadhin Ch. 

Ray, P.W-7 Amrit Ray and P.W-9 Niren Barman who got to know about the 

occurrence from other and they saw the injury on Hiren Barman next or 

some other day.  

23. Now let see the first set of witnesses.  

  P.W-2 Hiren Barman has stated in his evidence that he was going to 

his house from the house of Paniram Ray and on his way he met the 

accused persons on the road. The accused Pranabjyoti Ray assaulted on his 

left shoulder with a dao and caused injury. The other accused Rampal Ray 

assaulted him with a lathi. He sustained injury. This evidence of P.W-2 

remained intact and the defence has failed to foil this evidence of P.W-2. 

The defence has given suggestion that he fell down at the shop of Rampal 

Ray and thereby sustained injury. But the said suggestion is sternly denied 

by P.W-2. 

   P.W-2 is an injured one. He has adduced in a simple way. His 

evidence is free from all discrepancies. In such a position, his evidence 

cannot be disbelieved easily. 
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 P.W-4 Bhabani Barman also claims to see the entire occurrence. He 

was nearby the place of occurrence and as soon as he heard the hue and 

cry, he went to the place of occurrence. According to him both the accused 

persons assaulted Hiren Barman with Sharp weapon and caused injury on 

the shoulder of Hiren Barman. The evidence of P.W-4 is not specific. P.W-4 

has not specifically stated who assaulted Hiren Barman with dao and who 

assaulted with lathi. So, his evidence is ambiguous.  

  The evidence of P.W-5 is different from P.W-2 and P.W-4. According 

to P.W-5, Hiren Barman come riding on a bicycle and he fell at shop of 

Rampal Ray and thereby he sustained injury. He denied to assault Hiren 

Barman by the accused persons. The evidence of P.W-5 is also not specific 

as because P.W-5 has not stated in his evidence against what Hiren Barman 

knocked at for which he sustained the injury. So, the evidence of P.W-5 

cannot be accepted to be true. 

  P.W-8 Pranab Kr. Pradhani is the brother-in-law of Hiren Barman. 

According to P.W-8 he was present at the place of occurrence. He saw to 

assault Hiren Barman by the accused Pranabjyoti Ray with a dao. He also 

saw Rampal Ray who wanted to assault Hiren Barman with lathi. P.W-8 has 

not stated that the accused Rampal Ray assaulted Hiren Barman with lathi. 

He only stated that Rampal Ray wanted to assault Hiren Barman with lathi. 

He also stated that Pranabjyoti Ray gave two blows with ‘dao’. So, the 

evidence of P.W-8 will be accepted after going through the evidence of P.W-

11, the Medical & Health Officer. 

24. The evidence of second set of witness namely P.W-1 Serfa Barman 

and P.W-3 Paniram Ray were not present at the place of occurrence. They 

did not see to assault Hiren Barman by the accused persons. But both of 

them went to the place of occurrence after the occurrence. Both of them 

saw the injury on Hiren Barman. So, the evidence of P.W-1 and P.W-3 can 

be accepted to the extend that they saw the injuries on Hiren Barman.  

25. The third set of witnesses are P.W-6 Sadhin Ch. Ray, P.W-7 Amrit 

Ray and P.W-9 Niren Barman. 

  P.W-6 Sadhin Ch. Ray, P.W-7 Amrit Ray and P.W-9 Niren Barman did 

not see the occurrence. They heard about the occurrence from others. P.W-6 

and P.W-7 are not specific from whom they heard about the occurrence. So,  
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their evidence is mere hearsay evidence. Hearsay evidence has no value as 

per Evidence Act. P.W-9, the informant is the brother of the injured Hiren 

Barman. He got to know about the occurrence from the brother -in-law of 

Hiren Barman. But the brother-in-law of Hiren Barman namely Pranab Kr. 

Pradhani has not stated in his evidence that he informed Niren Barman 

about the occurrence. So, there is gulf between the evidence of P.W-8 and 

P.W-9. But vital thing is that all the witnesses P.W-6, P.W-7 and P.W-9 saw 

the injury on Hiren Barman. This evidence of P.W-6, P.W-7 and P.W-9 that 

they saw injury on Hiren Barman cannot be discarded.   

26. The evidence of P.W-1 to P.W-9 shows that Hiren Barman sustained 

injury. To authenticate this evidence of P.W-1 to P.W-9, let see the evidence 

of P.W-11 Dr. Rabindra Sarma, the Medical & Health Officer. 

  P.W-11 has stated in his evidence that on 18-11-2005 he was 

working as Senior Medical & Health Officer at Dhubri Civil Hospital. On that 

day he examined Hiren Barman and found as follows: 

  i) cut injury in the left lateral side of the neck (size 5 inch X 2 inch 

and 1 ½ inch); ii) the major nerves to the left upper limb is cut leading to 

neurological deficit. Patient is referred to Guwahati medical college on 19-11-

05. In his opinion age of injury is fresh, less than 24 hours, grievous in 

nature and caused by sharp and heavy object. Ext- 4 is the injury report. Ext 

4(1) is his signature.   

  In his cross P.W-11 has stated that the cut injury means cut injury. 

P.W-11 has denied that Ext-4 is not in connection with this present case. He 

also denied that he prepared the Ext-4 influenced by the injured. 

  The medical report Ext-4 shows that the injured sustained cut injury 

on left lateral side of the neck size measuring 5 inch X 2 inch and 1 ½ inch.  

  Also the major nerves to the left upper limb is cut leading to 

neurological deficit. The injury is grievous and caused by sharp and heavy 

object. 

  Thus, the evidence of P.W-1 to P.W-9 that Hiren Barman sustained 

injury is supported by P.W-11. The evidence particularly the evidence of 

P.W-2 Hiren Barman that he sustained injury on the left shoulder is 

supported by P.W-11 in toto. 

  The defence plea that Ext-4, the Medical report is not in connection 

with this present case cannot be accepted as because P.W-11 is a Medical  
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and Health Officer. He is a public servant. His evidence cannot be discarded 

without sufficient ground.  

27. Now question is who caused the said injuries to Hiren Barman.  

 As has already been stated that P.W-2 Hiren Barman has 

spontaneously stated in his evidence that the accused Pranabjyoti Ray 

assaulted him on his left shoulder with a ‘dao’. The other accused Rampal 

Ray was also with the accused Pranabjyoti Ray and he also assaulted Hiren 

Barman with lathi. This evidence of P.W-2 is free from all discrepancies. 

There found no contradictions in his evidence. 

  Now question arises whether any other persons saw the occurrence. 

  P.W-2 was going towards his house from the hosue of Paniram Ray, 

the maternal uncle of P.W-2. He was alone. The time was about 07.00 to 

07.30 P.M. There was no other person present at the place of occurrence. 

P.W-4 has claimed that he was present at the place of occurrence and he 

saw the entire incident. But his evidence that both the accused persons 

assaulted Hiren Barman with sharp weapon make his evidence different from 

evidence of injured P.W-2 Hiren Barman. When P.W-2, the injured himself 

has stated that the accused Pranabjyoti Ray assaulted with a ‘dao’ and the 

other accused Rampal Ray assaulted him with lathi. So, there is lack of 

corroboration between the evidence of P.W-2 and P.W-4. So, the presence 

of P.W-4 at the time of occurrence is doubtful.  

  Another witness P.W-8 Pranab Kr. Pradhani also claimed to be 

present at the place of occurrence. P.W-8 has stated in his evidence that he 

was present at the place of occurrence and he saw to give two blows of dao 

on Hiren Barman by Pranabjyoti Ray. P.W-2 Hiren Barman has himself stated 

that the accused gave a blow by ‘dao’. This implies that the accused gave 

single blow. So, there is lack of corroboration in the evidence of P.W-2 and 

P.W-8. This evidence of P.W-8 shows his presence doubtful. 

  P.W-5 Pitambar Ray claimed when he was sitting in the shop of 

accused Rampal Ray, Hiren Barman came riding bicycle and he fell down at 

the shop of Rampal Ray and he sustained injury. P.W-5 has not made clear 

which object caused injury to Hiren Barman. Mere falling from a bicycle 

cannot cause such grievous injury sustained by the injured. So, the evidence 

of P.W-5 cannot be accepted.  

28. Considering above all, it leads to conclusion that the accused  
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Pranabjyoti Ray assaulted Hiren Barman with a ‘dao’ and the other accused 

Rampal Ray was with him. 

29. The defence has taken a plea that the occurrence took place at dark 

night, so there is question of identification.   

  P.W-2 Hiren Barman has stated in his cross that there is no street 

light in their village. 

  P.W-3 Paniram Ray has stated that there is no electric facility in their 

village. 

  P.W-8 Pranab Kr. Pradhani has stated that it was moonlit night on 

the day of occurrence.  

  It appears from all that the occurrence took place at about 07.00 to 

07.30 P.M. There is no electric facility on the road. In such a situation, 

whether Hiren Barman could identify the accused persons.  

  Hiren Barman and the accused persons hail from the same village. 

They are known to each other well. Even their gesture, postures are also 

well known to each other. P.W-2 has also stated in his evidence that there 

was talk amongst them. In such a situation, question of identification due to 

darkness does not arise. 

30. Learned defence advocate Md. G. Ahmed has submitted that there 

are sufficient contradictions in the evidence of prosecution witnesses and 

such contradictions are vital and this may vitiate the prosecution case. he 

has referred the decision of Hon’ble Supreme Court, namely Tomaso Bruno 

& Another -vs- State of U.P 2015 SAR (Criminal) 454 SC. 

  Let see the evidence of P.W-10 Bhaben Ch. Nath, the investigating 

officer. 

  P.W-10 Bhaben Ch. Nath has stated in his cross that P.W-2 Hiren 

Barman did not state before him that he met the accused persons on the 

road. P.W-2 Hiren Barman did not state before him that the accused 

Pranabjyoti Ray assaulted him from front side. Hiren Barman did not state 

before him that the accused persons restrained him to go further.  

  The evidence of P.W-2 shows that he stated that he met the accused 

persons on the road. The accused Pranabjyoti Ray assaulted P.W-2 from 

front side. The accused persons restrained him on the road. 

  So, there found contradiction between the evidence of P.W-2  
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adduced before this court and the statement he gave before the 

investigating officer. 

  Now question is when such contradictions are vital to affect the 

prosecution case.   

  The Hon’ble Supreme Court in Pudhu Raja & Another -vs-State   Tr. 

Insp. Of Police 2012(119) AIC 242 (SC), observed 

  “While appreciating the evidence, the court has to take into 

consideration whether the contradictions/omissions were of such magnitude 

so as to materially affect the trial. Minor contradictions, inconsistencies, 

embellishments or improvements in relation to trivial matters, which do not 

effect the core of the case of the prosecution, must not be made a ground 

for rejection of evidence, in its entirety. The trial court, after going through 

the entire evidence available, must form an opinion about the credibility of 

the witnesses, and the appellate court in the normal course of action, would 

not be justified in reviewing the same again, without providing justifiable 

reasons for the same.” 

 The contradictions as pointed out by learned defence advocate in this 

case instant are not major. The vital question in this case is that whether 

Hiren Barman was assaulted by the accused Pranabjyoti Ray or not. In this 

vital question, there is no contradiction or discrepancy. 

  In Tomaso Bruno & Another -vs- State of U.P 2015 SAR (Criminal) 

454, Hon’ble Supreme Court observes:  

   “39. It is a settled proposition of law recently reiterated in the 

following cases viz. Dayal Singh And Ors. vs. State of Uttaranchal (2012) 7 

SCALE 165, Radhakrishna Nagesh vs. State of Andhra Pradesh, (2013) 11 

SCC 688, Umesh Singh vs. State of Bihar (2013) 4 SCC 360 that there is 

possibility of some variations in the exhibits, medical and ocular evidence 

and it cannot be ruled out. But it is not that every minor variation or 

inconsistency would tilt the balance of justice in favour of the accused. 

Where contradictions and variations are of a serious nature, which 

apparently or impliedly are destructive of the substantive case sought to be 

proved by the prosecution, they may provide an advantage to the accused.” 

 So it is not that every minor variation or inconsistency would tilt the 

balance of justice in favour of the accused. When the contradictions are of 

serious nature then it may affect the prosecution case. 
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  Considering all aspects, the plea of learned advocate, with due 

respect, is not accepted.  

31. Another plea taken by learned advocate is delay to lodge the ezahar.  

  The ezahar Ext-1 shows that the occurrence took place on 18-11-

2005 and it was lodged on 24-11-2005. The ezahar also shows that since 

they were busy with the treatment of the injured, so it took time to lodge 

the ezahar.  

  P.W-9 Niren Barman has not stated any regarding the delay. The 

defence has also raised no question to Niren Barman.  

  The evidence of P.W-11 shows that Hiren Barman sustained grievous 

injury. He was also referred to Guwahati for better treatment. This shows 

that the family members were busy with the treatment of Hiren Barman. 

This is properly explained in the ezahar. 

  In State of Himachal Pradesh -vs- Gian Chand (2001) 6 SCC 71, it is 

observed that 

  “Delay in lodging the FIR cannot be used as a ritualistic formula for 

doubting the prosecution case and discarding the same solely on the ground 

of delay in lodging the first information report. Delay has the effect of 

putting the Court in its guard to search if any explanation has been offered 

for the delay, and if offered, whether it is satisfactory or not. If the 

prosecution fails to satisfactorily explain the delay and there is possibility of 

embellishment in prosecution version on account of such delay, the delay 

would be fatal to the prosecution. However, if the delay is explained to the 

satisfaction of the court, the delay cannot by itself be a ground for 

disbelieving and discarding the entire prosecution case.” 

  In this case instant it has properly been explained the delay to lodge 

the ezahar. The explanation is reasonable and sufficient and this can be 

accepted. So, plea of learned advocate cannot be accepted. 

32. Another aspect is that the prosecution case depend only single 

witness P.W-2 Hiren Barman.  

  Now question is whether the prosecution case can be accepted only 

on the basis of single witness. 

  P.W-2 Hiren Barman is an injured. He sustained injury. When he was 

assaulted, there was none to witness the same. The evidence of P.W-2 is 

quite spontaneous and free from major discrepancies.  
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Section 134 of evidence Act reads as follows: 

 No particular number of witnesses shall in any case be required for 

the proof of any fact. 

  The section is clear that the quality of evidence, not quantity which is 

required to be judged. It is not the number, the quantity, but the quality that 

is material. The evidence has to be weighed and not counted.  

  In Jagadish Prasad -vs- State of M.P AIR 1994 SC 1251, the Hon’ble 

Supreme Court held: 

  “….. as a general rule the court can and may act on the testimony of 

a single witness provided he is wholly reliable.  There is no legal impediment 

in convicting a person on the sole testimony of a single witness. That is the 

logic of section 134 of Indian Evidence Act. But if there are doubt about the 

testimony the court will insist on corroboration. It is for the court to act upon 

the testimony of witnesses. It is not the number, the quantity, but the 

quality that is material. The time honoured principle is that the evidence has 

to be weighed and not counted. On this principle stands the edifice of 

section 134 of the Evidence Act. The test is whether the evidence has a ring 

of truth, is cogent, credible and trustworthy, or otherwise.” 

  So, it is clear that the prosecution can be relied or accepted on the 

evidence of sole witness. In this case instant, the evidence of P.W-2 Hiren 

Barman is quite satisfactory and reliable. There found no reason to 

disbelieve his evidence. 

33. The evidence of P.W-10 Bhaben Ch. Nath, the investigating officer is 

found with no irregularity. He investigated the case, visited the place of 

occurrence, drew sketch map Ext-2 and after end of the investigation, 

prepared the charge sheet Ext-3. Defence has also failed to point out any 

irregularity in the investigation.   

34. The evidence of prosecution particularly the evidence of P.W-2 Hiren 

Barman shows that the accused Pranabjyoti Ray assaulted him with ‘dao’ 

and caused injury. The accused Rampal Ray assaulted Hiren Barman with 

lathi. 

  Now question is whether both the accused persons will be entangle 

to commit the offence u/s 326 I.P.C. 

 The evidence of Hiren Barman is sufficient to establish that both the 

accused persons were present and this act was performed in furtherance of  
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common intention. The accused Rampal Ray was not only present at the 

place of occurrence, but he also participated to commit the offence. So, his 

participation was in furtherance of common intention.    

35. Now let see whether the accused persons shall be guilty of offence 

under section 307 I.P.C.  

  The evidence of P.W-2 Hiren Barman shows that the accused 

Pranabjyoti Barman gave only a single assault on his shoulder with a dao. 

The accused did not repeatedly assault Hiren Barman. If the intention of the 

accused was to commit murder of Hiren Barman, then he would have done 

some overtact.  

  In State of M.P -vs- Kashi Ram & others, AIR 2009 SC 1642, the 

Hon’ble Supreme Court observes: 

  “It is sufficient to justify a conviction under section 307 if there is 

present an intent coupled with some overtact in the execution thereof. It is 

not essential that bodily injury capable of causing death should have been 

inflicted. The section makes distinction between the act of the accused and 

it’s result……”   

  In this case instant, the act of accused shows that his intention was 

not to commit murder. So, the evidence as projected by the prosecution is 

not sufficient to prove the guilt u/s 307 I.P.C against the accused persons 

beyond all reasonable doubt.  

36. Taking above all into consideration, it leads to conclusion that the 

prosecution evidence is sufficient and reliable to prove it’s case under section 

326/34 I.P.C against the accused persons beyond all reasonable doubt. At 

the same time, the prosecution has failed to prove it’s case under section 

307/34 I.P.C against the accused persons beyond all reasonable doubt. 

37. Held, that the accused persons are guilty u/s 326/34 I.P.C.  

38. Now, let us see whether the accused persons are entitled to benefit 

u/s 360 of Cr.P.C or Sec. 4/5 of Probation of Offenders' Act.  

  The accused persons perpetrated a felony of grievous nature. Also 

taken the nature and manner they committed the offence. If the accused 

persons are given benefit of above mentioned benefit, the administration of 

justice will severely be affected. 

  Keeping such view, the accused persons are not given such benefit. 

39. Heard accused persons on the point of sentence u/s 235(2) of Cr.P.C. 

   

Contd. to page no. 17 



[17] 
 

Both the accused persons have submitted that they are heads of their 

family. In their absence the family members will suffer. So, they have prayed 

for less punishment.  

40. Taken all into consideration, it would be justified and reasonable if 

the accused is given a reasonable penalty.  

  Accordingly, both the accused persons are convicted and sentenced 

R.I for 2 years (two years) with fine Rs. 10,000/- each in default of fine 

another period  R.I for 3 (three) months u/s 326 I.P.C. 

41. Set off the previous hazotee period, if any. 

42. If the fine realized, same be paid to the victim. 

43. Let a free copy of Judgment & order be given to the accused 

persons. 

The case is disposed of. 

  Given under my hand and seal by this court on this 07th day of 

December 2020 at Bilasipara, Dist- Dhubri. 

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

APPENDIX 

 

 

PROSECUTION WITNESSES:- 

  P.W-1 Serfa Barman   

P.W-2 Hiren Barman   

P.W-3 Pani Ram Ray    

P.W-4 Bhabani Barman   

P.W-5 Pitambar Ray    

P.W-6 Sadhin Ch. Ray    

P.W-7 Amrit Ray     

P.W-8 Pranab Kr. Pradhani  

P.W-9 Niren Barman   
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P.W-10 Bhaben Ch. Nath 

P.W-11 Dr. Rabindra Sarma   

 

PROSECUTION EXHIBITS :- 

 Ext-1 Ezahar, 

Ext-2 Sketch Map, 

Ext-3 Charge sheet,  

Ext-4 Injury report. 

      

DEFENCE WITNESS  :- NIL 

DEFENCE EXHIBITS  :- NIL 

COURT WITNESS  :- NIL 

COURT EXHIBITS  :- NIL 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 

 


